
neW MeMbeRS DIvISIon GISELLE CARSON

Screening the Visas of Love  
A Microscopic View of the Couple

U.S. Citizenship and Immigration Ser-
vices (USCIS) examines the relationship’s 
authenticity before granting the petition. 
Lately, however, aside from proof of a 
bona fide relationship, the evaluation of 
the petitioner’s background has become 
a critical step in the planning of K vi-
sas. This is largely due to emerging laws 
and regulations protecting beneficiaries 
and their children from domestic abuse, 
specifically, the Adam Walsh Child Pro-
tection and Safety Act of 2006 (Pub. L. 
No. 109-248, §§401–02, 120 Stat. 587, 
622–23) and the International Marriage 
Broker Regulation Act of 2006 (IMBRA) 
(Pub. L. No. 109-162). Both laws impose 
new restrictions and disclosures that cre-
ate delays in the adjudication of K visas.

K visa Process
Processing a K visa petition requires men-
tal acuity and endless patience. There are 
many documents to complete and varying 
waiting periods for the completion and 
approval of the steps toward obtaining the 
visa. Throughout the whole process, both 
petitioner and beneficiary must demon-
strate that they have a bona fide romantic 
relationship.

K-1 and K-2 Visa Process
As part of the application, the petitioner 
must submit evidence that: (1) the par-
ties have previously met in person within 
two years before the date of filing the peti-
tion (unless a waiver is granted); (2) have 
a bona fide intention to marry; and (3) 

are legally able and willing to marry in 
the United States within 90 days of the 
fiancé(e)’s entry (see 9 FAM 41.81 N12).  

The USC petitioner must file Form 
I-129F, Petition for Alien Fiance(e), and 
supporting documentation with the  
USCIS office having jurisdiction over his 
or her place of residence. After approval, 
USCIS submits the file to the National 
Visa Center (NVC), which forwards the 
file to the post that processes immigrant 
visas for the fiancé(e)’s place of residence. 
The post sends a letter to the beneficiary 
outlining the steps and documents re-
quired to apply for the visa. 

® PRaCTICe PoInTeR: Some-
times, nvC only informs the 
petitioner—not the attorney of 
record—that it has forwarded 
the case to the post. once the 
post receives the case, it also is 
likely to communicate only with 
the petitioner and beneficiary. 
Thus, attorneys can send status 
inquiries to nvC via e-mail at 
nvcattorney@state.gov or fax to 
(603) 334-0759 (see aILa Infonet 
Doc. no. 06101860). Make sure to 
include the uSCIS receipt num-
ber and/or nvC case number in 
the subject line. The body of the 
communication should contain 
the full names and dates of birth 
of the petitioner and beneficiary 
and the attorney’s contact infor-
mation. nvC also requires that 

attorneys provide a copy of the 
signed Form g-28, notice of entry 
of appearance as attorney or 
Representative. 

An approved I-129F petition is valid 
for four months and may be revalidated 
by the consular officer for additional pe-
riods of four months if it expires before 
the processing of the visa application is 
completed. Most posts require that the 
petitioner submit Form I-134, Affidavit 
of Support, and supporting evidence with 
the visa application filing. Form I-864, 
Affidavit of Support, is not required at 
this stage. 

If the interview is successful, the ben-
eficiary receives a visa stamp valid for a 
single entry to the United States within six 
months of issuance and a sealed envelope 
to present at the port-of-entry. The ben-
eficiary is admitted for a 90-day period to 
get married. If following-to-join, the K-2 
visa must be issued within one year from 
the date that the K-1 visa is issued. 

K-1 and K-2 Adjustment of Status
After marriage, the spouse must file for 
adjustment of status (AOS). Form I-130, 
Petition for Alien Relative, does not need 
to be filed for the K-1 or K-2 to apply 
for AOS. The beneficiaries’ status will be 
conditional if the immigrant visa is avail-
able prior to the second anniversary of 
the marriage. In general, the K-1 cannot 
adjust except through the petitioner who 
filed the I-129F. 

The applicant is not required to file a 
medical examination (only the vaccina-
tion supplement is needed) if the medical 
exam was performed as part of the K visa 
issuance and the exam occurred not more 
than one year prior to the time of the ap-
plication for adjustment. 

The K-2 beneficiary derives his or her 
status from being the child of the K-1 and 

TheY SaY ThaT Love IS “a ManY SPLenDoR ThIng,” but for couples who 
are in long-distance relationships halfway around the globe, love usually means 
one of them moves to the United States to take the relationship to the next level. 
This move is made possible through the K visa, which allows a U.S. citizen 
(USC) to petition for his or her fiancé(e) or spouse, the fiancé(e)’s unmarried 
minor child (K-2), and the spouse’s unmarried minor child (K-4) to enter the 
United States. 
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may apply for AOS even if the USC mar-
ries the K-1 fiancé(e) after the child turns 
18 years old (see 8 CFR §214.2(k)(6)(ii) 
(outlining AOS for K-2)). However, under 
USCIS’s current interpretation, officers 
should only allow the AOS of a K-2 child 
under the age of 21, provided the re-
quirements for AOS in INA §245 are met 
(see AILA InfoNet Doc. No. 07040618). 
Therefore, when filing an adjustment for 
a minor with a potential age-out problem 
(becoming ineligible to adjust status be-
cause of turning 21 years old), expedited 
processing should be requested. 

If the marriage does not occur within 
90 days, the K visa holder is subject to re-
moval. If the marriage takes place outside 
the 90-day period due to unforeseen cir-
cumstances, the original petitioner could 
file Form I-130, Petition for Alien Relative, 
concurrently with an AOS application. 

The American Immigration Lawyers 
Association (AILA) has requested that 
USCIS reconsider its interpretation of the 
eligibility of a K-2 to adjust status after 
reaching 21 years of age (see AILA InfoNet 
at Doc. No. 08040235). It is AILA’s posi-
tion that a K-2 dependent remain eligible 
to adjust status after age 21 if he or she 
obtained the K-2 visa prior to age 21. This 
position is supported by the decision in 
Verovkin v. Still, 2007 WL 4557782 (ND 
Cal. 2007), which held that the date of 
determining a K-2 eligibility for adjust-
ment is the date the K-2 visa is issued. 
The K-2 visa holder does not age-out, 
provided the visa was issued prior to him 
or her turning 21. 

K-3 and K-4 Visa Process
The K-3 visa allows a USC to petition for 
his or her spouse and the spouse’s minor 
child (K-4) to enter the United States 
while waiting for approval of the I-130 
petition. To apply for the K-3 visa, the 
petitioner must file an I-130 prior to fil-

ing the I-129F. The USC does not need to 
file a separate I-129F for the child. The 
statute does not require the issuance of 
the I-130 receipt notice prior to filing 
the I-129F. However, the instructions for 
Form I-129F provide that the petitioner 
must await the receipt of the I-130 prior 
to filing the I-129F. 

AILA has requested that USCIS revise 
the K-3 processing procedures to permit 

concurrent filing of the I-130 and I-129F 
petitions. USCIS has indicated that it will 
review the procedure for potential con-
current filing of these documents (see 
AILA InfoNet at Doc. No. 08040235).  

Note: The California Service Center, 
which currently adjudicates most I-129F 
forms, is processing the I-130 and I-129F 
almost in the same amount of time, which 
creates a disincentive to filing the I-129F 
to obtain a K-3 classification to expedite 
the admission process of the beneficiary. 

Once the I-129F is approved, USCIS 
forwards the file to NVC, which notifies 
the post in the country that the marriage 
occurred. If the marriage took place in 
the United States, NVC sends the petition 

to the post of the beneficiary’s national-
ity. The post will contact the beneficiary 
to provide the steps and information re-
quired for visa processing. 

After a successful interview, the K-3 
beneficiary and K-4 dependent receive a 
multiple-entry visa with up to a 10-year 
validity. However, the K-4 visa valid-
ity caps the day before his or her 21st 
birthday. 

K-3 and K-4 Adjustment of Status
Upon successful admission, the K-3 can 
file for AOS. The K-4 cannot file for ad-
justment until the USC petitioner files 
Form I-130 for the child. Thus, the pe-
titioner also should initially file an I-130 
petition on behalf of the derivative child 
in order to facilitate the child’s AOS and 
protect the child from “aging out.” 

® PRaCTICe PoInTeR: unlike 
the K-2 child, the K-4 adjusts 
status as the stepchild of the 
petitioner. Thus, the marriage 
between the uSC and the K-3 
spouse must have occurred prior 
to the K-4 child’s 18th birthday. 

If the K-4 does not meet the defini-
tion of stepchild under INA §101(b)(1)
(B) because the relationship between the 
parents occurred after the child’s 18th 
birthday, the approval of the K-4 might 
be difficult because the child will not be 
able to adjust status once in the United 
States.  

Travel 
The K-1 and K-2 are one-time entry vi-
sas. After filing for AOS, the K-1 and K-2 
must request advance parole to travel. 
The K-3 and K-4 may travel outside the 
United States using the K visa even if they 
have applied for AOS prior to departure. 
The regulations provide that travel 

In many instances,  
the parties might 

not be aware of the 
potential problems 

of the criminal 
convictions, the new 
filing limitations, and 

the high burden  
of proof for an  

adam Walsh waiver.

➞
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outside of the country by an applicant for 
AOS—who is not under exclusion, depor-
tation, or removal proceeding, and who 
is in lawful K-3 or K-4 status—shall not 
be deemed an abandonment of the appli-
cation if, upon returning, the alien is in 
possession of a valid K-3 or K-4 visa and 
remains eligible for K-3 or K-4 status (see  
8 CFR §245.2(a)(4)(ij)(c)).  

employment authorization
K visa holders are employment-authorized 
incident to status. However, they must apply 
for work authorization by filing Form I-765, 
Application for Employment Authorization. 
In practice, most applicants file for work 
authorization as part of the AOS process. 

The International Marriage broker 
Regulation act (IMbRa)
IMBRA amended and supplemented INA 
§§214(d)(1), (3) and §§214(r)(1), (3) to 
require that the petitioner of a K-1 or K-3 
visa disclose, as part of the I-129F petition, 
information of any criminal convictions for 

specific crimes involving domestic violence, sexual assault, child 
abuse and neglect, dating violence, and stalking, among others. 
USCIS guidance provides that if the petitioner has been convicted 
of any of the listed crimes, or if USCIS learns of the petitioner’s con-
victions, he or she is required to submit certified copies of all court 
and police records showing the charges and dispositions of every 
conviction (see AILA InfoNet Doc. No. 06080164). If the petition is 
approved, the U.S. Department of State will disclose this informa-
tion to the beneficiary during the consular interview. 

®PRaCTICe PoInTeR: IMbRa limits the number of 
petitions a K-1 petitioner can file or have approved. If the 
petitioner has filed two or more K-1 visa petitions at any 
time, or had a K-1 petition approved within two years 
prior to the filing of the current petition, a waiver is re-
quired. There is no particular form to apply for this waiv-
er. The petitioner should enclose with the I-129F petition 
a signed and dated statement requesting the waiver and 
outlining the reasons why the waiver should be granted, 
while also attaching supporting evidence.

The adjudicator has the discretion to waive the applicable time 
and/or numerical limitations, except if the petitioner has a his-
tory of violent criminal offenses against a person, in which case 
IMBRA allows for an “extraordinary circumstances” exception (see 
INA §§214(d)(2)(B) and (C)(ii)). The cited USCIS memorandum 
provides examples of evidence and situations that could qualify for 
the “extraordinary circumstances” exception.  

IMBRA also allows for a waiver if the petitioner with a criminal 
record has been battered or subjected to extreme cruelty and was 
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not the primary perpetrator of violence in 
the relationship (see INA §214(d)(2)(C)(ii)). 
The adjudicator should approve a waiver re-
quest if the petitioner can establish that he 
or she: (1) was subject to battery or extreme 
cruelty at the time he or she committed the 
violent offense; (2) was not the primary 
perpetrator of violence in the relationship; 
and (3) was acting in self-defense, among 
other factors.  

IMBRA also requires K petitioners to in-
form USCIS if they have met their fiancé(e) 
or spouse through the services of an inter-
national marriage broker and to provide 
information about the broker. The numeri-
cal limitations and waiver provisions noted 
above do not apply to the K-3 petitioner. 

The adam Walsh Child  
Protection and Safety act 
The Adam Walsh Child Protection and 
Safety Act applies to family-based petitions 
pending and/or filed after July 27, 2006. 
It is intended to protect minors (under 18 

years old) from sexual crimes, and bars peti-
tioners convicted of certain specified crimes 
against a minor from petitioning for family 
members. 

The act amends INA §§204(a)(1) and 
101(a)(15)(K) to prohibit a USC or lawful 
permanent resident petitioner convicted of 
a “specified offense against a minor” from 
filing any family-based immigration petition 
for any beneficiary—regardless of age—
such as a fiancé(e), spouse, minor children, 
unmarried son or daughter, and parent un-
less the secretary of the U.S. Department 
of Homeland Security determines that the 
petitioner poses no risk to the beneficiary. 
The term “specified offense against a minor” 
includes:  

• Kidnapping;
• False imprisonment;
• Solicitation to engage in sexual conduct;
• Use in sexual performance;
• Solicitation to practice prostitution;
• Video voyeurism (use of a webcam to 

watch children); 

• Possession, production, or distribution 
of child pornography;

• Criminal sexual conduct involving a 
minor, or the use of the Internet to facilitate, 
or attempt such conduct; and 

• Any conduct that by its nature is a sex 
offense against a minor.

The USCIS guidance memo provides 
for the revocation of approved petitions if 
at any time prior to the adjustment of sta-
tus or consular processing USCIS becomes 
aware that the petitioner has a conviction 
for a specified offense against a minor (see 
AILA InfoNet Doc. No. 07030669). If the 
petitioner’s background check reveals a 
hit for an offense that qualifies as a “speci-
fied offense against a minor,” a Request 
for Evidence (RFE) or Notice of Intent to 
Deny (NOID) will be issued requiring the 
petitioner to provide certified copies of all 
police arrest records and court dispositions 
documents. The petitioner also will be 
scheduled for fingerprints.   

The guidance memo provides ➞
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procedures to assist the adjudicator in de-
termining whether the petitioner has been 
convicted of a “specified offense against a 
minor,” since the offenses are stated in broad 
terms and might be named or applied differ-
ently in the various jurisdictions.

According to the guidance memo, the ad-
judicators should consider the evidence. If 
the fingerprint results and evidence submit-
ted indicate that the petitioner was not con-
victed of a specified offense against a minor, 
the adjudicator should proceed to adjudicate 
the case. If the adjudicator is unsure whether 
a conviction should be considered a speci-
fied offense, or the criminal case against the 
petitioner is still pending, or the disposition 
is unknown, the adjudicator should forward 
the file to USCIS counsel for review. If the 
adjudicator determines that the petitioner 
has been convicted of a specified offense, 
he or she must determine whether the peti-
tioner poses a risk to the beneficiary. 

In determining whether the petitioner 
poses a risk, the adjudicator should evaluate 

all known factors and evidence submitted. 
The petitioner has the burden to demon-
strate beyond a reasonable doubt that he or 
she poses no harm. Considering the high 
burden of proof, the petitioner should sub-
mit with the initial filing or in response to 
an RFE or NOID all relevant evidence, in-
cluding evidence of rehabilitation and any 
legal argument that USCIS should consider 
in evaluating his or her case. 

If, after considering all the evidence, the 
adjudicator determines that the petitioner 
poses a risk, the adjudicator must deny the 
petition and state the reasons for the de-
termination. If the adjudicator is uncertain 
about the risk posed, he or she should con-
sult with a supervisor and/or USCIS coun-
sel. If the adjudicator determines that the 
petitioner poses no threat, he or she must 
seek guidance and consent from USCIS 
headquarters and others before approving 
the petition. In practice, it appears that cas-
es involving Adam Walsh offenses are being 
denied or are just not being adjudicated.

better Safe than Sorry
Practitioners should discuss the IMBRA 
and Adam Walsh ramifications with the 
petitioner and the beneficiary prior to fil-
ing. In many instances, the parties might 
not be aware of the potential problems 
of the criminal convictions, the new fil-
ing limitations, and the high burden of 
proof for an Adam Walsh waiver. Going 
through the tenuous K visa process is 
stressful enough. It might alleviate some 
of the stress if the couple were told from 
the outset how these regulations may af-
fect their petition rather than halfway 
through the process. ILT

giSelle carSOn is a partner at Marks 
Gray, P.A. in Jacksonville, FL, and has spoken at 
various AILA conferences regarding K visas and 
family-based petitions.

Articles in ILT do not necessarily reflect the views  
of the American Immigration Lawyers Association.
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