The following article
provides a concise
summary of Florida’s
Construction

Lien Law. Strict
compliance with the
statutory provisions
iS required to protect
property owners
from excess costs.

FLORIDA CONSTRUCTION LIEN LAw:
A PracticaL GUIDE

By Michael B. Bittner

The Florida Construction Lien Law,
Chapter 713, Florida Statutes, is a poten-
tial landmine for property owners, con-
tractors, subcontractors and suppliers that
seek to rely on and enforce its statutory
provisions. The Construction Lien Law
provides rights that did not exist at com-
mon law and therefore is purely statutory.’
The purpose of the Florida Construction
Lien Law “is to protect those who have
provided labor and materials for the im-
provement of real property.”> Generally,
a lien may attach to real property for any
money owed for labor, services or materi-
als that improves the property.®

The basic purpose of the Construc-
tion Lien Law is to protect both property
owners and contractors who enhance
the owner’s property.* First, it protects
owners by requiring subcontractors to
provide notice of possible liens to prevent
double payment.® Second, it protects
contractors, subcontractors, laborers and
suppliers who furnish labor or materials
by assuring full payment.®

The consequence of a mistake in
applying the Construction Lien Law is
shared by both property owners and
contractors. Property owners, especially
homeowners, are often unware of the
statutory process for construction liens,
and as a result can end up paying twice
to contractors and subcontractors for the
same work. Contractors must strictly
follow complex statutory requirements or
their lien rights may be lost. The risk is
significant, as the Construction Lien
Law requires strict compliance with
the statute.”

Application of the Florida Construc-
tion Lien law requires careful thought by
both the owner and the contractor. The
statute sets forth the duties and liabili-
ties of the various parties. Notably, the
statute establishes clear deadlines for
the recording of a Notice of Commence-
ment, serving Notices to Owner, and the
recording and foreclosing on a Claim of
Lien. In addition to specific forms and
time requirements, the law also requires
very specific methods of notification.
Failure to precisely comply with any of
these steps can invalidate a lien. This
article will discuss certain basic issues
relating to the operation and enforcement
of the Florida Construction Lien Law.

What Property Is Subject to Lien?

The Construction Lien Law applies
to any private real property; however,
public property is exempt from liens.8
Real property is defined by statute as the
“land that is improved and the improve-
ment thereon, including fixtures.” °

Private property owners concerned
about clouds on title can exempt their
property from liens by securing a lien
bond in anticipation of construction.®
The lien bond substitutes for the property
as security for the payment of a potential
lienor. If the project is bonded, the lienor
has a claim against the bond for the
value of the work and/or the materials
provided to improve the property.

An owner may also transfer a lien
after the lien is recorded, which is often
done to relieve any cloud on the title of
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the property.” Florida’s construction
lien law permits for the transfer of a
Claim of Lien from the property to

a bond upon filing with the clerk of
court a bond “in

an amount equal
to the amount
demanded in such
claim of lien, plus
interest thereon at
the legal rate for
three years, plus
$1000 or 25 per-
cent of the amount
demanded in the
claim of lien, whichever is greater.”"?
If the lien is transferred to a bond be-
fore the lienor files suit to enforce the
lien, the surety must also be named
in the suit. The effect is that the
bond creates an alternative source
from which the claim of lien can be
satisfied. The owner’s property is
released from the lien.™

Who May File a Claim of Lien?

Under the Construction Lien
Law, licensed contractors, subcon-
tractors, sub-subcontractors, labor-
ers, materialmen, and professional
lienors (architects, landscape archi-
tects, interior designers, engineers,
surveyors and mappers) are permit-
ted to file a Claim of Lien.™ Alien
filed by an unlicensed contractor,
subcontractor, or sub-subcontractor
is not valid."® To file a valid lien, the
person or entity must comply with the
specific requirements for that cate-
gory of lienor.

Lienors in privity of contract with
the owner have a direct route to a
lien, as the owner is obviously aware
of the contractual relationship. If the
contract includes the required statu-
tory warning language, that language
satisfies the statutory notice require-
ment.'® At this point, the claimant
can protect its lien rights by filing its
Claim of Lien pursuant to the statute.

A lienor who is not in contractual
privity with the owner must meet
several additional requirements
before perfecting its right to a con-
struction lien against the property.
The lienor must serve the owner with
a Notice to Owner." The purpose

|
The Construction Lien Law

imposes very specific and
time-sensitive requirements
on both the property owner

and the potential lienor.
|

of the Notice to Owner is to alert the
owner to the lienor’s presence on the
job. The Notice to Owner must be in
substantially the same form as the
language required by
the statute.' It must
be served in the
manner provided by
the statute.®

Filing a fraudu-
lent lien or
deliberately misstat-
ing certain informa-
tion in support of
a lien can result in
severe penalties,
including criminal penalties.?°

Timing under the Florida
Construction Lien Law

The Construction Lien Law
imposes very specific and time-
sensitive requirements on both the
property owner and potential lienor.

* Notice of Commencement

The Notice of Commencement
is one of the first steps in the pro-
cess that the lien law creates. Itis
a recorded statement that identifies
the name and address of the owner,
and further requires all persons that
furnish labor and materials to serve
a Notice to Owner.2' The property
owner prepares and signs the Notice
of Commencement, and is respon-
sible to post a certified copy at the
site.?? The Notice of Commence-
ment is to be recorded before the
improvement starts, but not sooner
than 90 days prior to commencing
the improvements.?

¢ Notice to Owner

A Notice to Owner is a document
furnished by any person that
does not have a direct contractual
relationship with the owner of the
property. This document advises
the owner as to the identity of
all persons that have furnished
labor and material to improve the
owner’s property. The purpose of
the Notice to Owner is to alert the
owner to the lienor’s presence on
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the job so that the owner can protect
itself from the risk of paying the
contractor money which should go to
an unpaid potential lienor who has
previously provided work, labor, and/
or materials. It is a prerequisite to
perfecting a lien. All potential lienors
not in privity with the owner, with the
exception of laborers, must serve a
Notice to Owner in order to perfect a
lien.2*

The lienor must serve a Notice
to Owner within the earlier of 45
days of first materials delivered to
the project or work performed on
the project or before final payment
is made by the owner in reliance
on the final contractor’s affidavit.?®
The Notice to Owner must either be
served certified or registered mail
return receipt requested or by actual
delivery to the person to be served.?®
The Notice to owner must be sent
in the form provided by section
713.06(2)(c), Florida Statutes. The
owner must be served even if the
owner is aware that the lienor is on
the job and providing services and/
or materials. If the lienor is not in
privity with the general contractor, it
must also serve the contractor with
the Notice to Owner.?” The Notice
to Owner should also be served on
any lender identified in the notice
of commencement because the
lender may be obligated to seek lien
waivers from lienors as progress
payments are made.

The owner can protect itself from
paying twice for improvements to the
property by requiring a contractor
to furnish releases of lien from all
persons that served Notices to
Owner or alternatively, by requiring
the general contractor to submit a
partial payment affidavit. A partial
payment affidavit will certify to the
owner that all potential lienors have
been paid to the extent payments
have been made by the owner to
contractor.

¢ Claim of Lien

A lienor who fails to recover
a timely payment and who has
complied with its Notice to Owner
requirements may lien the owner’s
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property to obtain payment. To per-
fects its lien rights, the lienor must
record a Claim of Lien in the public
records of the county where the
property is located within 90 days of
the final furnishing of materials,
labor, or work or at any time during
performance.?

The Claim of Lien must also be
in substantially the same form as
that provided in Section 713.08(3),
Florida Statutes. To record the
Claim of Lien, the lien must be
prepared, signed and notarized by
the lienor.?® Following recording, the
Claim of Lien must be served by cer-
tified mail, return receipt requested,
on all the applicable parties listed in
the Notice of Commencement within
15 days of recording. If not timely
served, “to the extent that the failure
or delay is shown to have been
prejudicial to any person entitled to
rely on the service,” the lien may be
void.?® Even if the owner fails to file
the Notice of Commencement, the
Claim of Lien must be served on the
owner at all available addresses.®

The filing of a Claim of Lien also
establishes priority. Where there is
more than one lienor claiming under
a direct contract, the owner or court
must pay or allow the liens in the fol-
lowing order: (1) liens of all laborers;
(2) liens of all persons other than the
contractor; and lien of the contrac-
tor.32 If the total amount is insuffi-
cient to pay all outstanding liens in
full, each lien is to be allowed for its
pro rata share of the total amount
applicable to liens of that class.®

¢ Request for List of
Subcontractors and
Suppliers

The owner has the right to
request from the contractor a
written list of all subcontractors and
suppliers who have a contract with
the contractor to furnish materials or
perform any services related to the
owner’s property.3* The contractor is
required to provide the list within 10
days of the request.®®

e Contractor’s Final Payment
Affidavit

As a condition to the contractor
being entitled to final payment, the
contractor is required to give the
owner an affidavit stating that all sub-
contractors, suppliers and laborers
have been paid in full, or if not paid
in full, stating all persons remaining
unpaid and the amount unpaid to
each.*® As a matter of practice, the
affidavit should be provided at the
time the contractor requests final
payment. The statute requires that
the affidavit must be given at least
five days before suit is filed to en-
force the lien.” The contractor has
no lien and cannot bring suit against
the owner while in default of provid-
ing the final payment affidavit.*®

The purpose of the Contractor’s
Final Payment Affidavit is to prevent
the owner from paying for the same
materials or services more than
once.*® The owner has the right to
rely on the final payment affidavit,
unless there are lienors giving notice
who are not listed in the affidavit.*°

e Lienor Request to Owner for
Sworn Statement of Account

Prior to the time a lienor files an
action to enforce its Claim of Lien,
the owner subject to a Claim of
Lien may request the lienor furnish
a written statement of account in a
form specified by statute.*' A lienor
is required to provide a sworn written
statement within 30 days from the
date the lienor received the request.*
The refusal to provide the statement
will deprive the lienor of lien rights.*
The purpose of the request is so that
the owner can determine the amount
to pay the contractor, and to assess
the exposure for any subcontractor
working under the contractor.

Priority of Lien Rights

Generally, the Construction Lien
Law provides that all liens attach and
take priority from the time of recorda-
tion of the Notice of Commence-
ment.** However, if a Notice of Com-
mencement was not recorded, liens
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attach and take priority at the time
the Claim of Lien was recorded.*®
The Florida Construction Lien
Law provides a mechanism for prior-
ity of liens among various classes of
lienors claiming under a direct con-
tract.*® The owner shall pay or allow
such liens in the following order: (1)
liens of all laborers; (2) liens of all
persons other than the contractor;
and (3) lien of the contractor.*’ In the
event there are inadequate funds, all
liens in a class of priority are allowed
for their full amounts before any liens
may be allowed to any subsequent
class or priority.*® If the funds are
inadequate to permit all liens within
that class to be allowed for their full
amount, each lien is to be allowed for
its pro rata share of the total amount
applicable to liens of that class.*
However, if the same labor, services,
or materials shall be covered by
liens of more than one class, such
labor, services, or materials shall be
allowed only in the earliest class by
which they shall be covered.®® If the
same labor, services, or materials
shall be covered by liens of two or
more lienors of the same class,
such labor, services, or materials
shall be allowed only in the lien of
the lienor farthest removed from the
contractor.?’

Manner of Serving Notices

Section 713.18(1), Florida Stat-
utes, provides that service of notices,
claims of lien, affidavits, assign-
ments and other instruments, unless
otherwise specifically provided, are
to be made by one of the following
methods:

1. Actual delivery to the person
to be served; if a partnership,
to one of the partners; if a
corporation, to an officer,
director, managing agent,
or business agent; or, if a
limited liability company, to a
member or manager;

2. By mailing it, postage prepaid,
by registered or certified mail
with evidence of delivery; or
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3. By posting on the site of
improvement if none of the
other provided methods can
be accomplished.

Care should be taken to confirm
that the applicable statutory notice
procedure is complied with.

Filing Suit to Enforce Lien

After the Claim of Lien has been
recorded, the lienor must commence
an action to foreclose the lien and
recover for the work performed within
one year from the date the lien is
recorded.®? Otherwise, the lien be-
comes invalid. An owner has a right
to file a Notice of Contest of Lien dur-
ing the one-year period.®® Upon the
filing of a Notice of Contest of Lien,

a lienor must file a lawsuit to enforce
the lien within 60 days.%*

Attorneys’ Fees

Importantly for both the owner
and lienor, attorneys’ fees will be
awarded to the prevailing party in a
legal action to enforce a lien or claim
against a bond.®® In many cases in-
volving relatively low dollar amounts
for the Claim of Lien, the attorneys’
fees claim and be greater than the
underlying claim.

Non-lawyer Lien Form Preparation
— Unlicensed Practice of Law?

Given the complexity and strict
requirements of the Florida Construc-
tion Lien Law, it is unsurprising that
there are many companies offer-
ing lienors services related to the
preparation and filing of lien docu-
ments including the Notice to Owner
and Claim of Lien. The question is
whether such services constitute the
unlicensed practice of law. While
a non-lawyer can prepare a lien for
itself, the notice companies may blur
the lines between simply providing
the applicable forms and providing
legal counsel.

Section 713.08(2), Florida
Statutes, expressly provides that the
Claim of Lien “may be prepared by
the lienor or the lienor’s employee or

attorney...”. Florida caselaw is clear
that the “practice of law” includes
the drafting or preparing of legal
instruments.%® However, there is
little Florida caselaw providing direct
guidance on this issue in the context
of completing lien forms.

In Florida Bar v. Carmel, the
Florida Supreme Court held that that
conduct of respondent in advertis-
ing services of preparing, filing and
releasing mechanic’s and material-
man’s liens on property, in providing
a ‘kit’ to customers with information
on legal rights concerning mechan-
ic’s liens with advice on when, how
and where to file and legal effect
thereof and advising as to time for
notice and other procedural law re-
lating to mechanic’s liens constituted
the unauthorized practice of law.5”

The regulation of the unlicensed
practice of law serves the critical role
of protecting the public from non-
lawyers attempting to perform legal
services.%® These restrictions have
withstood attack on First Amendment
and equal protection grounds.*®

Conclusion

The Construction Lien Law
requires careful analysis and con-
sideration. The key is making sure
that the owner and any lienor strictly
follow the requirements of Chapter
713, Florida Statutes, including the
deadlines established for recording
the Notice of Commencement, serv-
ing Notices to Owner, and recording
and foreclosing on a Claim of Lien.
By following the Construction Lien
Law, owners can be assured that
upon completion of construction and
payment of the contract price, the
property will be free and clear of all
liens, and lienors can be assured that
they will be paid for their work.
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Section 713.015(1), Florida Statutes pro-
vides the following notice:

ACCORDING TO FLORIDA'S CON-
STRUCTION LIEN LAW (SECTIONS
713.001-713.37, FLORIDA STATUTES),
THOSE WHO WORK ON YOUR PROP-
ERTY OR PROVIDE MATERIALS AND
SERVICES AND ARE NOT PAID IN FULL
HAVE A RIGHT TO ENFORCE THEIR
CLAIM FOR PAYMENT AGAINST YOUR
PROPERTY. THIS CLAIM IS KNOWN

AS A CONSTRUCTION LIEN. IF YOUR
CONTRACTOR OR A SUBCONTRACTOR
FAILS TO PAY SUBCONTRACTORS,
SUB-SUBCONTRACTORS, OR MA-
TERIAL SUPPLIERS, THOSE PEOPLE
WHO ARE OWED MONEY MAY LOOK TO
YOUR PROPERTY FOR PAYMENT, EVEN
IF YOU HAVE ALREADY PAID YOUR
CONTRACTOR IN FULL. IF YOU FAIL

TO PAY YOUR CONTRACTOR, YOUR
CONTRACTOR MAY ALSO HAVE A LIEN
ON YOUR PROPERTY. THIS MEANS IF A
LIEN IS FILED YOUR PROPERTY COULD
BE SOLD AGAINST YOUR WILL TO PAY
FOR LABOR, MATERIALS, OR OTHER
SERVICES THAT YOUR CONTRACTOR
OR A SUBCONTRACTOR MAY HAVE
FAILED TO PAY. TO PROTECT YOUR-
SELF, YOU SHOULD STIPULATE IN THIS
CONTRACT THAT BEFORE ANY PAY-
MENT IS MADE, YOUR CONTRACTOR
IS REQUIRED TO PROVIDE YOU WITH
AWRITTEN RELEASE OF LIEN FROM
ANY PERSON OR COMPANY THAT

HAS PROVIDED TO YOU A“NOTICE TO
OWNER.” FLORIDA'S CONSTRUCTION
LIEN LAW IS COMPLEX, AND IT IS REC-
OMMENDED THAT YOU CONSULT AN
ATTORNEY.
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