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On June 5, 2013, Governor Rick Scott 

signed into law two bills that will drastically 

change medical negligence litigation in Florida. 

The first, SB 1792, was enacted to provide 

health care providers with greater protection 

both when they are named as potential de-

fendants and when they are serving as a treat-

ing provider. The second, HB 7015, abolished 

the Frye standard for expert witness testimony 

and replaced it with the more-prevalent, 

Daubert standard. Below is a guide to the spe-

cific changes each bill will bring to Florida 

medical negligence litigation.  

 

I. Chapter 2013-108 (SB 1792): Medical Mal-

practice – Right to Counsel – Disclosure  

 

Senate Bill 1792 makes three major changes 

that healthcare practitioners, their insurers, and 

their attorney must be aware of. First, the bill 

amends § 766.102 to strengthen the qualifica-

tions needed of an expert witness in order for him 

or her to testify against a physician who is a spe-

cialist. Second, the bill amends the pre-suit dis-

covery provisions of § 766.106 to enable a poten-

tial defendant to interview a claimant’s treating 

providers during the 90 day pre-suit period. Third, 

it amends § 456.057 so that a health care practi-

tioner can disclose protected health information 

in certain situations so that they may obtain legal 

counsel. All three of these changes are significant 

victories for health care providers in Florida.  

 

Section 766.102 – Same Specialty 

In any medical negligence action, each par-

ty’s expert witness must meet a variety of qualifi-

cations before he or she can testify on behalf or 

against a defendant health care provider. One of 

the requirements depended on whether the 

health care provider was a “specialist” or a 

“generalist.” Before the passage of S.B. 1792, if 

the health care provider was a specialist, then the 

expert witness needed to practice in either the 

“same or similar specialty.”  

 

With the enactment of SB 1792, an expert 

witness may only testify against or for a specialist 

if he or she practices within the “same specialty” 

as the defendant health care provider. The Legis-

lature did not define the terms “specialty” or 

“specialist.” As health care providers are becom-

ing more specialized, this will likely be an area of 

contention moving forward.  

 

The Legislature also abolished § 766.102(14), 

which was a catch all provision that permitted a 

trial court to essentially qualify or disqualify an 
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expert witness for any reason 

not enumerated in § 766.102. 

With the removal of this lan-

guage, a plaintiff may only use 

an expert witness who meets 

the specific requirements of § 

766.102. The Legislature also 

abolished § 766.102(14), 

which was a catch all provi-

sion that permitted a trial 

court to essentially qualify or 

disqualify an expert witness 

for any reason not enumerat-

ed in § 766.102. With the re-

moval of this language, a 

plaintiff may only use an ex-

pert witness who meets the 

specific requirements of § 

766.102 Overall, these 

amendments should provide 

relief and greater clarity to 

practitioners and defense at-

torneys.  

Section 766.106 – Pre-Suit 

Interviews of Treating Health 

Care Providers 

The Legislature 

also amended § 766.106 to 

provide for a procedure for 

defense attorneys to inter-

view a claimant’s treating 

health care providers during 

the pre-suit period of any 

medical negligence claim. 

In order for an attorney to 

take advantage of this pro-

vision, a “Notice of Intent 

to Conduct an Interview” 

must be provided to the 

claimant’s attorney. The 

claimant’s attorney must 

arrange a mutually conven-

ient date, time, and location 

for the interview within 15 

days after the request is 

made. If the claimant’s at-

torney fails to schedule the 

interview, the defense at-

torney may attempt to con-

duct an interview without 

further notice to the claim-

ant’s attorney. After the 

first interview with the 

treating health care provid-

er, the defense attorney 

only needs to provide no-

tice to the claimant’s attor-

ney at least 72 hours before 

any subsequent meetings. It 

is important to note that 

nothing in this amendment 

will require a treating 

health care provider to sub-

mit to a request for an in-

terview by a prospective 

defendant.   

This amendment will al-

low defense attorneys to more 

appropriately investigate the 

merits of a claim, and facilitate 

prompt resolution of some 

claims.  

 Hasan v. Garver – 

A Health Care Providers Right to 

Counsel 

Late last year, the Florida 

Supreme Court in Hasan v. Gar-

var, ruled that a treating physi-

cian was prohibited from meet-

ing with an attorney even if there 

was a court order prohibiting the 

attorney and physician from dis-

cussing any privileged medical 

information pertaining to the 

plaintiff. The holding of the case 

was somewhat limited by the 

fact that the plaintiff conceded 

that the treating physician would 

never be named in the lawsuit 

and the insurer who provided 

the attorney for the treating phy-

sician also happened to be the 

insurer of the named defendant 

in the medical negligence law-

suit. Nonetheless, the Legislature 

passed SB 1792, which overrules 

Hasan and enables health care 

providers to obtain legal counsel 

and disclose protected health 

information in a variety of cir-

cumstances.  

 

Senate Bill 1792 
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amends § 456.057 and will now 

permit health care providers to 

disclose protected health infor-

mation in the following circum-

stances: 1) if the health care 

provider reasonably expects to 

be named as a defendant in the 

medical negligence action; 2) 

during a pre-suit interview by a 

defense attorney; 3) to his or 

her attorney if the provider rea-

sonably expects to be deposed, 

called as a witness, or to re-

ceive a formal or informal dis-

covery request in any medical 

negligence action, pre-suit peri-

od, or administrative action.  

Moreover, the Legisla-

ture enacted a subparagraph 

specifically addressing the situa-

tion in Hasan (ie: the same in-

surer represents the named de-

fendant and the treating physi-

cian). Under these circumstanc-

es, the insurer: 1) may not con-

tact the treating health care 

provider and recommend that 

he or she seek legal counsel; 2) 

may not select an attorney for 

the health care provider; and 3) 

may recommend attorneys who 

do not represent a defendant or 

prospective defendant if the 

treating health care provider 

contacts the insurer regarding 

his or her involvement in the 

matter. Furthermore, the attor-

ney ultimately selected by the 

health care provider may not 

disclose to the insurer any infor-

mation relating to the represen-

tation of the treating health 

care provider other than the 

categories of work performed 

or the amount of time applica-

ble to each category of work for 

billing and reimbursement pur-

poses.  

Finally, the limitations of 

this subparagraph addressing 

the Hasan situation do not apply 

if: 1) the attorney representing 

the treating health care provider 

expects that the treating provid-

er will be named as a defendant 

and the provider agrees with the 

assessment; 2) if the treating 

health care provider receives a 

Notice of Intent; or 3) if the 

treating health care provider is 

named as a defendant in the 

matter. 

These amendments to § 

456 should provide great com-

fort to health care providers and 

attorneys because it is clear that 

the Legislature is protecting the 

rights of health care providers to 

seek and obtain legal counsel.   

Effective Date 

The changes made by SB 

1792 will go into effect on July 1, 

2013. The amendments to §§ 

766.106 and 766.1065 

(regarding a prospective defend-

ant’s right to interview a claim-

ant’s treating health care provid-

ers) and to § 456.057 (regarding 

a health care provider’s right to 

obtain legal counsel) will apply 

retroactively. In contrast, the 

amendments to § 766.102 

(regarding the standard for ex-

pert witness testimony in cases 

involving a specialist) will only 

apply to causes of actions accru-

ing on or after July 1, 2013.  

 

II. Chapter 2013-107 (HB 7015): 

Action and Proceedings – 

Evidence – Expert Witnesses 

By signing into law HB 

7015, Governor Scott replaced 

Florida’s outdated Frye standard 

for expert witness testimony 

with the more prevalent Daubert 

standard. Under Frye a witness, 

qualified as an expert by 

knowledge, skill, experience, 

training, or education may testi-

fy in the form of an opinion pro-

vided that the scientific method-
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ology, technique, or theory used 

by the expert has obtained 

“general acceptance in the scien-

tific community.” Frye v. U.S., 

293 F. 2d 1013 (D.C. Cir. 1923). 

However, an expert witness’s 

“pure opinion” was not subject 

to a Frye analysis.  

In Daubert v. Merrell 

Dow Pharmaceuticals, Inc., the 

Supreme Court held that the 

Frye standard was superseded 

by the adoption of the Federal 

Rules of Evidence, specifically 

FRE 702. Moreover, the Court in 

Daubert held that in addition to 

the Frye test of “general accept-

ability,” the Court identified 

three additional, non-exclusive 

factors that may be considered 

when determining whether to 

admit expert testimony: 1) 

whether the theory or technique 

can and has been tested; 2) 

whether the technique has been 

subjected to peer review and 

publication; and 3) whether, in 

respect to a particular tech-

nique, there is a known or po-

tential rate of error and wheth-

er there are standards control-

ling the technique’s operation.  

In 2000, FRE 702 was 

amended to include these Daub-

ert factors, and House Bill 7015 

amends § 90.702 so that it mir-

rors the 2000 version of FRE 702. 

As such, § 90.702, as amended, 

will state: 

If scientific, technical, or 

other specialized knowledge will 

assist the trier of fact in under-

standing the evidence or in deter-

mining a fact in issue, a witness 

qualified as an expert by 

knowledge, skill, experience, train-

ing, or education may testify about        

it in the form of an opinion or oth-

erwise, if: 

The testimony is based 

upon sufficient facts or data; 

The testimony is the prod-

uct of reliable principles and 

methods; and 

The witness has applied 

the principles and methods relia-

bly to the facts of the case.  

The Daubert standard will apply 

to non-scientific expert testimo-

ny. Unlike under Frye, the Daub-

ert standard will now apply to an 

expert witness’s “pure opinion” 

testimony.  

 Section 3 of HB 7015 states 

that the bill will take effect on July 

1, 2013. As the rules of evidence 

are generally considered rules of 

procedure, the law will likely be 

applied retroactively. Glendening 

v. State, 536 So. 2d 212, 215 (Fla. 

1988).   
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